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The above nunbered and styl ed appeal s arose fromtwo
awsuits filed after an accidental release of chemicals at a
Ceorgia Qulf Corporation plant in Iberville Parish in Louisiana
on Septenber 25, 1996. Jerry A O dham a plant enployee, filed
the first lawsuit (the A dhamlawsuit) in state court on
Septenber 10, 1997. d dham naned Appel |l ee Anbco Producti on
Conpany, Appel |l ee Anobco Pi pel i ne Conpany, Appellee Anobco Energy
Tradi ng Corporation (collectively, Anmpbco), Louisiana Intrastate
Gas Conmpany, L.L.C., L.I.G Liquids Conpany, L.L.C., and
Loui siana Interstate Gas Corporation (collectively, LIG as
def endants. QA dham subsequently anended his conplaint and added
Appel l ant Rai ford Wnstead and four other plant enpl oyees as
plaintiffs and nanmed Equitable Resources, Inc., and LIG s
i nsurance carrier, Associated Electric and Gas | nsurance
Services, LTD as defendants. The defendants renoved the case to
federal court on March 29, 1999.

A few weeks after renoval, Anoco filed a third-party

conpl ai nt agai nst Appellee Georgia Qulf Corporation (Georgia

Pursuant to 5th Cir. R 47.5, this Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th CGr. R
47.5. 4.



Gul f) seeking contractual indemity. Although Wnstead did not
anend his conplaint to add Georgia Gulf as a defendant at that
time, he sought to anend his conplaint to add Georgia Gulf and
three of its maintenance contractors—Appel | ee Master M ntenance
Cor poration, Appellee HydroChem I ndustrial Services, Inc., and
Appel | ee Payne & Keller Conmpany, Inc. (collectively, the Georgia
Gul f defendants)—-as defendants on January 12, 2001. The district
court denied Wnstead' s notion to anend his conpl aint.

After the district court denied his notion to anend the
conplaint, Wnstead filed a second | awsuit (the Wnstead | awsuit)
based on the sane accident in state court on May 15, 2002 and
sued the CGeorgia Gulf defendants. The CGeorgia Gulf defendants
renoved the case to federal court. On Septenber 16, 2002, the
district court granted the CGeorgia Qulf defendants’ notion for
summary judgnent based on prescription and di sm ssed Wnstead’ s
clains. That action is the subject of Wnstead s first appeal.

W nstead settled his clainms against the LI G defendants and
AEG S in the first lawsuit The district court then di sm ssed
W nstead’' s cl ai ns agai nst the Anpbco defendants on summary
j udgnent because Wnstead failed to present evidence of
causation. That action is the subject of Wnstead’ s second
appeal .

Whet her W nstead Shoul d Have Been Permtted to Amend

In his first issue, Wnstead contends the district court



erred by denying his notion to anend his conplaint in the A dham
lawsuit. Wnstead maintains that denying his notion to anend
puni shed himfor delays he did not create and for his exclusion
froma settlenent involving other plaintiffs.

Rul e 15(a) of the Federal Rules of G vil Procedure nandates
that | eave to anend "be freely given when justice so requires.”
Det erm ni ng when justice requires permssion to anmend rests
wthin the discretion of the trial court. See Zenith Radio Corp.
v. Hazeltine Research, Inc., 401 U S. 321, 330 (1971); N lsen v.
Cty of Mbss Point, Mss., 621 F.2d 117, 122 (5th Gr. 1980).
Consequently, this Court will not disturb the district court’s
denial of a notion to anmend absent an abuse of discretion. See
Nilsen v. Gty of Mdss Point, Mss., 621 F.2d at 122. In
exercising its discretion in considering a notion to anend a
conplaint, the district court may consi der, anong other factors,
undue delay, dilatory notive on the part of the novant, and undue
prejudice to the opposing party by virtue of allow ng the
anendnent. See Daves v. Payl ess Cashways, Inc., 661 F.2d 1022,
1024 (5th Gr. 981). After reviewng the district court’s
application of those factors to Wnstead's proposed anendnent,
the Court concludes that the district court did not abuse its
di scretion.

Undue delay and dilatory notive. Although Wnstead insists

he attenpted to anend his conplaint only once, Wnstead was added



as a plaintiff in the A dham | awsuit on Septenber 24, 1997.

After Wnstead joined the lawsuit, the O dham plaintiffs anmended
their conplaint on Cctober 3, 1997 to add additional class
representatives and to clarify the class definition, and on March
6, 1998 to add nore class representatives. Although these
amendnents occurred before the case was renoved to federal court,
the state court issued an order on March 27, 1998 t hat
establ i shed an absol ute deadline of July 15, 1998 for addi ng new
parties. Wnstead never challenged that deadline, and the
deadline remained in full force and effect once the case was
renoved to federal court. See 28 U S.C. § 1450.

Al t hough Wnstead states that he attenpted to add the
Ceorgia Gulf defendants when he | earned of facts appropriate to
amend, Wnstead waited 21 nonths after Anoco filed its third-
party conplaint to seek his anmendnent. Initially, Wnstead may
have been reluctant to sue his enployer, but significant
ti me—over forty nonths—had el apsed when W nstead sought to anend
his conplaint on January 12, 2001. Al though Wnstead conpl ai ns
about his first attorney, “[t]he retention of a new attorney able
to perceive or draft different or nore creative clains fromthe
sane set of facts is . . . no excuse for the late filing of an
anended conplaint.” Rhodes v. Amarillo Hosp. Dist., 654 F.2d
1148, 1154 (5th Gr. 1981). Not only had undue delay occurred by

the time Wnstead asked to anend his conplaint, waiting to chose



to sue his enployer until such a later stage of the litigation
was dil atory.

Undue prejudice. Wnstead also nmaintains that the Georgia

@ul f defendants woul d have sustained no prejudice through his
anendnent because the defendants had been defending earlier

all egations in consolidated cases. Wnstead s anendnent,
however, would have forced the Georgia GQulf defendants to attenpt
to discover the basis for Wnstead’'s clains nore than four years
after Wnstead s all eged exposure to the chem cal release. Even
if the Georgia GQulf defendants had been defendi ng thenselves in
related litigation, the Georgia Gulf defendants woul d have been
entitled to discovery of evidence relevant to Wnstead' s cl ai ns.
Such di scovery woul d have inevitably del ayed the resol ution of
the A dham | awsuit. A four-year delay would have clearly
prejudiced the ability of the Georgia Gulf defendants to defend
t hensel ves as rel evant w tnesses may have no | onger been
avai | abl e and nenories woul d have inevitably faded.

In addition to being prejudiced by the passage of tine, the
Ceorgia Gulf defendants reasonably relied upon the deadline for
addi ng new parties. As a third-party defendant to Anbco’ s
i ndemmi fication clainms, the Georgia GQulf defendants had no reason
to participate in discovery related to Wnstead' s cl ai ns.

W nstead had adequate tine to di scover evidence about the cause

of his injuries and adequate tine to anend his conplaint. “At



sone point in tine[,] delay on the part of a plaintiff can be
procedurally fatal.” Gegory v. Mtchell, 634 F.2d 199, 203 (5th
Cr. 1981). That point was surpassed here. Under these
circunstances, the district court did not abuse its discretion in
denyi ng the proposed anendnent.
Whet her the District Erred by Finding No Evidence of Causation
In his second issue, Wnstead argues that the district court
erred in granting Anbco’s notion for summary judgnent in the
A dham |l awsuit after determning Wnstead failed to present
evi dence of causation in support of his clainms of Anpbco’s
liability. Wnstead nmai ntains genuine issues material issues of
fact exist about Anpbco’s liability that preclude sumrmary
judgnent. This Court reviews the district court's grant of a
nmotion for sunmmary judgnment de novo. See Copel and v.
Wasserstein, Perella & Co., Inc., 278 F.3d 472, 477 (5th Gr.
2002) .
Rule 56 of the Federal Rules of G vil Procedure "nmandates
the entry of summary judgnent, after adequate tinme for discovery
and upon notion, against a party who fails to nmake a show ng

sufficient to establish the exi stence of an el enent essential to

that party's case, and on which that party will bear the burden
of proof at trial." See Celotex Corp. v. Catrett, 477 U S. 317,
322 (1986). In this case, Anpbco argued that no evi dence exi sted

that the natural gas it supplied to Georgia Qulf contained the



el emrent alleged to have caused the chem cal release that injured
Wnstead. To raise a question of fact about this question,

W nstead was required to present expert testinony because the
cause of the chem cal release is beyond the understanding of an
untrai ned | ay person and because specialized, technical know edge
woul d assist the trier of fact in determning the cause of the
chem cal release. See Batiste v. General Mdtors Corp., 802 So.2d
686, 690 (La. Ct. App. 2001); Fep. R Ewvip. 702.

To neet his burden of presenting evidence of causation,
Wnstead relied on prelimnary expert reports authored by Ceorgia
Qul f's experts and the deposition testinony of Georgia Qulf’s
corporate representative. |In the reports, Georgia GQulf’s experts
identified Aroco’s natural gas as the nost |ikely source of the
reactive nitrogen that fornmed the tris that caused the chem ca
rel ease. Those reports, however, are not conpetent summary
j udgnent evi dence.

Rul e 56(e) of the Rules of Civil Procedure provides:

Supporting and opposing affidavits shall be nade on

personal know edge, shall set forth such facts as would

be adm ssible in evidence, and shall show affirmatively

that the affiant is conpetent to testify to the matters

stated therein. Sworn or certified copies of al

papers or parts thereof referred to in an affidavit

shal | be attached thereto or served therew th.

FED. R CQv. P. 56(e) (enphasis added). The Ceorgia Qulf experts

may have been conpetent to testify about the matters discussed in

their expert reports, but the prelimnary reports were never



sworn or certified. Because the reports were neither sworn nor
verified, the reports did not constitute conpetent sunmary
j udgnent evidence. Consequently, the reports did not raise a
genui ne issue of material fact about whether the natural gas
Anmoco supplied to Georgia Gulf contained the elenent alleged to
have caused the chemi cal release that injured Wnstead, even if
supported by the deposition testinony of Georgia Qulf’s corporate
representative. 1In contrast, Anbco presented substantial summary
j udgnent evidence that indicated its natural gas did not contain
any elenent that m ght have contributed to the chem cal rel ease.
As a result, Anbco was entitled to summary judgnent.
Consequently, the district court did not err by finding no
evi dence of causation and granting sunmary judgnment in Anpco’s
favor.
Whet her Cl ai ns Agai nst Georgia Gulf Are Prescribed

In his third i ssue, Wnstead argues that the district court
erred in granting summary judgnent in favor of the Georgia CGulf
defendants in his second |awsuit, the Wnstead | awsuit. Wnstead
mai ntains the district court erred in applying the lawin regard
to the applicability of statutory inmmunity to all nanmed
defendants and in determning Wnstead' s clains were prescri bed.
While the district court’s analysis of Georgia GQulf’s immnity is
somewhat unclear, it is clear that Wnstead's clains are

prescribed under Louisiana | aw.



Loui siana | aw provides for a one-year limtations period for
torts such as Wnstead’s clains. See LA Cv. CooeE art. 3492
(delictual actions are subject to a liberative prescription of
one year). In his conplaint, Wnstead conpl ai ned about acts that
occurred in Septenber 1996. Wnstead, however, did not file his
conplaint until May 13, 2002-over five years after Septenber
1996. As a result, the face of Wnstead s conplaint bars his
cl ai ns.

When the plaintiff’s clains are prescribed on its face, the
burden shifts to the plaintiff to prove the prescription period
was suspended or prescribed. See Lima v. Schm dt, 595 So.2d 624,
628 (La. 1992). Wnstead maintains his clainms in the A dham
lawsuit interrupted prescription in the Wnstead | awsuit because
the Georgia Gulf defendants were joint tort feasors with LI G and
Anmoco in the ddhamlawsuit. Although article 2324(c) of the
Loui siana G vil Code states that “[i]nterruption of prescription
against one joint tortfeasor is effective against all joint
tortfeasors,” Wnstead did not establish that the Georgia Gl f
def endants were joint tort feasors with any LI G or Anpco.

“I'f the plaintiff's basis for claimng interruption is
solidary liability between two parties, then the plaintiff also
bears the burden of proving that solidary relationship.” Vincent
v. Tusch, 618 So.2d 385, 385 (La., 993). Wnstead provided no

evi dence that established that the Georgia Qulf defendants were

10



joint tort feasors with LIG or Anbco. As a result, Wnstead
failed to denonstrate that his clainms in the A dham | awsuit
interrupted prescription in the Wnstead |lawsuit. Consequently,
the district court did not err by determning that Wnstead’ s
clains in the Wnstead | awsuit were prescri bed.
Concl usi on

Wnstead maintains in his last issue that the district court
erred in the Wnstead | awsuit by determning the Georgia Gulf
defendants were immune fromsuit. This Court need not reach that
i ssue, however, because Wnstead' s clains were prescribed.
Havi ng determ ned that the district court did not err in either
the A dhamlawsuit or the Wnstead |lawsuit, this Court affirns
the judgnent of the district courts.

AFFI RVED
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